CONSULTATION PAPER 



THE ANCIENT MONUMENTS (CLASS CONSENTS) ORDER 1981 AND 
AMENDMENT ORDER 1984 - PROPOSED NEW CLASS CONSENTS 

ORDER 



Introdu ct ion 



1. This paper sets out the background to the existing Class 

Consent Orders and explains why the Department considers 

amendments are now necessary. Any revised Order will need to be 

issued jointly with the Welsh Office who are consulting in 

parallel on those Class Consents applicable in Wales. 
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2. Any works affecting the 14,000 or so scheduled ancient 
monuments in England require the prior written consent of the 
Secretary of State before they can proceed. The existing Orders 
(Annex A) list six classes of work which may be carried out 
without Scheduled Monument Consent (smc)from the Department of 
National Heritage. In this sense they have a similar function 
to the General Development Orders made under planning 
legislation, which list certain categories of development which 
may be carried out without a specific application for planning 
permission. 

3 . The existing Class Consent Orders have been in existence for 
a number of years and require updating in certain respects to 
ensure that they continue to provide an appropriate framework for 
allowing certain types of work to be carried out without undue 
risk of damage to scheduled monuments. The existing position 
with regard to each class and the need for individual changes is 
explained under the relevant Class headings which follow. 
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4. The amendments fall into two groups, revisions to the 
existing 'consents' and the provision of new Classes of consent. 
In considering the following proposals, consultees may also find 
it helpful to refer to the proposed joint Order (Annex B) . 



Class 3- *"* 





-^nd- P or e stry . H arks 



5 . When the Ancient Monuments and Archaeological Areas Act 1979 
came into force in October 1981 it was not considered either 
reasonable or administratively practicable to require the 
submission of applications for smc for works to sites under an 
existing agricultural (or horticultural or forestry) regime 
because they would necessitate repeated requests for such 
consent. Class I was therefore framed to allow continuance of 
most agricultural etc operations (including ploughing) practised 
in the 5 years prior to the commencement of the Order (i.e. the 
period .between :: 1976-1981) without the need for ' an smc 
application. 



6 . The present Class I is poorly targeted, unreasonably 
restricts some farmers from exercising the consent whilst not 
always offering protection to monuments in other respects: 



i. the present Order has no cut off point so that farmers 
who ploughed their land once between 1976 and 1981 remain 
in permanent possession of the consent even if the land is 
now non- arable; 

ii. it is increasingly difficult to determine whether 
operations took place within the qualifying years, the 
further we get away from 1981. 

Its operation can therefore have unfortunate effects on scheduled 
monuments which the 1979 Act is designed to protect. 
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7. The Department proposes to revise the existing Class 1 by- 
applying a rolling cut off date of 6 years so that the consent 
ceases where the farmer /owner has not exercised the right under 
the class consent for a period of 6 years. To qualify the 
farmer/owner must simply have lawfully carried out the same kind 
of works during the six years preceding the date on which they 
now commence. Otherwise, an application for smc must be made to 
the Secretary of State for National Heritage as would also be the 
case for any 'non-permitted' works as specified in the proposed 
new Class 1 of the draft Order at Annex B. In this respect, 
stripping of top-soil and tipping operations are now specifically 
excluded from proposed Class 1 and, for the purposes of clarity, 
building works as described in the draft Order. However, 
domestic gardeners will be permitted to lay paths, hard standings 
or foundations for buildings ie greenhouses/sheds , or the 
erection of fences or other barriers without seeking smc if such 
works do not disturb the soil below a depth of 300 millimetres. 

8 . Some conservationists have expressed the view . in the past 
that the provisions relating to ploughing should be removed 
altogether because of the potential damage which ploughing can 
do to a site. However, the Department considers that the present 
Order achieves a reasonable balance between the legitimate 
interests of farmers and the need to preserve nationally 
important monuments . Consideration was given to imposing a limit 
of 300mm for ploughing (in line with that proposed for works to 
land other than ploughed land) instead of the present wording 
that consent is not permitted for works likely to disturb the 
soil 'below the normal ploughing depth' , However, the Department 
believes that divergent practices in different regions make it 
impracticable to define an absolute depth to which ploughing may 
be permitted. Nevertheless, if a particular site is threatened 
by repeated normal ploughing under the class consent, there is 
provision in the 1979 Act which enables the Department to revoke 
it. 
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9. Existing Class II is unchanged for present purposes apart 
from updated reference to the British Coal Corporation. However, 
given the Government's announced intention to privatise the coal 
industry, this Class is being reviewed separately. 



Classes 3 » 4 ant 6 



10. These classes are unchanged from the existing Classes III, 
IV and VI as they are considered adequate for present and future 
purposes . 



Class 5 ..Works . .Urgently... Necessary f Q r_.Saf.et y a nd Health 

a*- 

11 . The present Class V allows for works which are essential for 
the purposes of health and safety. The Department considers it 
desirable to qualify this by emphasising that such works must be 
not only urgent but must not go beyond the minimum measures 
necessary to ensure safety, with notice ’given in writing to the 
Department as soon as reasonably practicable justifying in detail 
the need for the works. 



Nsw . Classe s 



Cl a ss 7 - 




12. At present, evaluation of the archaeological potential of 
a scheduled site may be necessary as a pre-requisite to 
considering an smc application. The need for this will not be 
known until the application is being considered and under present 
procedures the evaluation itself must be subject to a separate 
smc. This proposed class seeks to avoid the administrative 
burden of processing such additional (or amended) applications. 
It is proposed that such evaluations be allowed without the need 
for specific consent provided they are carried out in accordance 
with a written specification and under the supervision of a 
person agreed in writing by the Department's archaeological 
advisers, the Historic Buildings and Monuments Commission for 
England (English Heritage) . 
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Class 8 - Works ca rried out under certain Agreements concerning 



13. S17 of the 1979 Act (as amended) allows English Heritage to 
enter into management agreements with occupiers/owners of 
monuments in England to encourage their positive management. 
Under this new class the Department proposes to allow works to 
be carried out under such an agreement without the need for 
specific smc since the work would be done in accordance with the 
terms of a written agreement between the occupier of the monument 
and English Heritage. 

Class 9 - Works Grant Aided Under, Section 24 of the _1979Ac t 

14. S24 of the 1979 Act (as amended) allows English Heritage to 
defray or contribute towards the costs of works to a monument in 
England. The Department proposes to allow works carried out 
under such grant aid to be undertaken without the need for smc. 
Again the works would be carried out within the terms of a 
written agreement between the occupier of the monument and 
English Heritage. 

Conclusion 

15. The Department believes that the proposed amendments will 
result in a much more rational, equitable and workable exemption 
for agricultural, horticultural and forestry works which have 
been carried out in the recent past. They will also provide a 
useful streamlining of the present system, to the mutual benefit 
of owners of monuments, developers, English Heritage and the 
Department . 



Department of National Heritage 
October 1993 
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STATUTORY INSTRUMENTS 

1981 No, 1302 
1984 No. 222 

ANCIENT MONUMENTS 

1 he Ancient Monuments (Class Consents) Order 1981 as amended by the Ancient Monuments 

(Class Consents) Order 1984 

•^ ac * e 8th September 1981 28 February 1984 

Laid before Parliament 18th September 1981 8 March 1984 

Coming into Operation 9th October 1981 1 April 1984 

The Secretary' of State for the Environment and the Secretary of State for Wales, in exercise of the 
powers conferred by section 3 of the Ancient Monuments and Archaeological Areas Act 1979, hereby 
make the following order: 

1* 0) ^is order may be cited as the Ancient Monuments (Class Consents) Order 1981, and shall 
come into operation on 9th October 1981. 

(2) This order applies only to England and Wales. 

2- U ) Subject to the provisions of this article, scheduled monument consent is herebv granted under 
section 3 of the Ancient Monuments and Archaeological Areas Act 1979 for the execution of 
works of any class or description specified in the Schedule to this order. 

(2) The consent granted is subject to any condition specified in the said Schedule in relation to 
works of a particular class or description. 

(3; Nothing in this article shall operate so as to grant consent contrary to anv limitation or condi- 
tion specified in a consent granted under Part 1 of the Ancient Monuments and Archaeological 
Areas Act 1979 otherwise than by this order. 



SCHEDULE 

Classes or Descriptions of Works for the Execution of which Consent is granted bv Article 2 of this 
Order 



Class I 



Class II 



Class III 



Class IV 

Class V 
Class VI* 



Agricultural, horticultural or forestry' works, being works of the same kind as works 
previously executed in the same field or location during the period of five vears immedi- 
ately preceding the coming into operation of this order; but not including subsoiling, 
drainage works, the planting or uprooting of trees, hedges or shrubs, or anv other works 
likely to disturb the soil below the maximum depth affected by normal ploughing. 

Works executed more than ten metres below ground level by the National Coal Board, or 
any person acting pursuant to a licence granted by the said Board under section 36(2) of 
the Coal Industry Nationalisation Act 1946. 

Works executed by the British Waterways Board, in relation to land owned or occupied 
by them, being - 

(a) works of repair or maintenance not involving a material alteration to a monument; 

(b) works which are essential for the purpose of ensuring the functioning of a canal. 

Works for the repair or maintenance of machinery, being works which do not involve a 
material alteration to a monument. 

"Works which are essential for the purposes of health or safety. 

Works executed by the Historic Buildings and Monuments Commission for England. 



*Class VI was inserted by the 1984 Amendment Order. 
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DRAFT 



STATUTORY INSTRUMENTS 



199 No. 

ANCIENT MONUMENTS 



The Ancient: Monuments (Class Consents) Order 199 



Made 199 

Laid before Parliament ... 199 

Coming into force 199 



The Secretary of State, after consultation with the Historic 
Buildings and Monuments Commission for England, as respects 
England, and the Secretary of State for Wales, as respects Wales, 
in exercise of the powers conferred on them by sections 3 and 60 
of the Ancient Monuments and Archaeological Areas Act 1979(a), 
and of all other powers enabling them in that behalf, hereby make 
the following Order: 

Citation, commencement, interpretation and extent 

l.-(l) This Order may be cited as the Ancient Monuments (Class 
Consents) Order 199 and shall come into force on 
199. 

( 2 ) In this Order - 

"the Act" means the Ancient Monuments and Archaeological 
Areas Act 1979; 



(a) 1979 c. 46; section 3 was amended by the National Heritage Act 1983 (c. 47) . section 33 and Schedule 

4, paragraph 28. 
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"carried out lawfully" means carried out in accordance with 
the terms of a consent granted by order under section 3 of 
the Act, or which would have been so carried out if during 
the period in question the . monument had been a scheduled 
monument ; 

"the Commission" means the Historic Buildings and Monuments 
Commission for England; 

* 

"consent" means scheduled monument consent; 

"domestic gardening works" includes works carried out in 
the non -commercial cultivation of allotments; 

"horticultural works" includes domestic gardening works; 
and 

"ploughed land" means land on which ploughing has been 
carried out lawfully within the period of six years 
immediately preceding the works in question. 

(3) This Order applies to England and Wales. 

Scheduled monument consent granted by this Order 

2. -(l) Subject to the provisions of this article, consent is 
hereby granted under section 3 of the Act for the execution of 
works of any class or -description specified as permitted works 
in the Schedule to this Order. 

(2) Nothing in this article shall operate so as to grant consent 
contrary to any limitation or condition specified in a consent 
granted under Part I of the Act otherwise than by this Order. 

Revocation and saving 

3. - (1) Subject to the provisions of this article, the Ancient 
Monuments (Class Consents) Order 1981(a) and the Ancient 
Monuments (Class Consents )( Amendment ) Order 1984(b) are hereby 
revoked . 



(a) S.I. 1981/1302. 

(b) S.I. 1984/222. 
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(2) The Orders revoked by "this article shall continue to be 
effective in respect of woxks commenced before this Order comes 
into force. 

199 Secretary of State for National Heritage 



Secretary of State for Wales 
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SCHEDULE 



CLASSES OR DESCRIPTIONS OF WORKS FOR THE EXECUTION OF 
WHICH SCHEDULED MONUMENT CONSENT IS GRANTED 
BY ARTICLE 2 OF THIS ORDER 

CLASS 1. AGRICULTURAL , HORTICULTURAL AND FORESTRY WORKS 

Permitted works: Agricultural , horticultural and 

forestry works of the same kind 
as those previously carried out 
lawfully in the same location 
within the period of six years 
immediately preceding the date on 
which the works commence; but 
excluding works falling into one 
or more of the following 
categories : - 

Works not permitted: (a) in the case of ploughed 

land, any works likely to 
disturb the soil below the 
maximum depth affected by 
normal ploughing; 

(b) in the case of land other 
than ploughed land, any 
works likely to disturb the 
soil below the depth of 300 
millimetres; 

(c) sub-soiling, drainage works, 
the planting or uprooting of 
trees, hedges or shrubs, the 
stripping of top soil or 
tipping operations; 

(d) the demolition, removal, 
extension, alteration or 
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disturbance of any building, 
structure or work or of the 
remains thereof; 

(e) any works involving the 
erection of any building or 
structure; 

(f) in the case of works other 
than domestic gardening 
works, the laying of paths, 
h a r d - s t a n d i n g s or 
foundations for buildings or 
the erection of fences or 
other barriers. 

CLASS 2. 'WORKS BY BRITISH COAL CORPORATION OR THEIR LICENSEES 

Permitted works: Works executed more than 10 

metres below ground level by the 
British Coal Corporation, or any 
person acting pursuant to a 
licence granted by the 
Corporation under section 36(2) 
of the Coal Industry 
Nationalisation Act 1946(a). 

CLASS 3. WORKS BY BRITISH WATERWAYS BOARD 

Permitted works: Works executed by the British 

Waterways Board, in relation to 
land owned or occupied by them, 
being - 



(a) 1946 c, 59 , section 36(2) was amended by the Coal Industry Act 1987 (c.3), section 1(2) and Schedule 

1, paragraph 1. 
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(i) works of repair or 
maintenance not 
involving a material 
alteration to a 
scheduled monument; or 

(ii) works which are 

essential for the 
purpose of ensuring the 
functioning of a canal. 



CLASS 4. WORKS FOR THE REPAIR OR MAINTENANCE OF MACHINERY 

Permitted works: Works for the repair or 

maintenance of machinery, being 

works which do not involve a 
material alteration to a 

scheduled monument. 

CLASS 5. WORKS URGENTLY NECESSARY FOR SAFETY AND HEALTH 

Permitted works: Works which are urgently 

necessary to ensure that a 

scheduled monument does not 

constitute a danger to safety or 
health provided that:- 

( i ) the works are limited 
to the minimum measures 
immediately necessary; 
and 

( ii ) notice in writing 
justifying in detail 
the need for the works 
is given to the 
Secretary of State as 
soon as reasonably 
practicable. 
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CLASS 6. WORKS BY THE COMMISSION 



Permitted works: Works executed by the Commission. 

CLASS 7. WORKS OF ARCHAEOLOGICAL EVALUATION 

Permitted works: Works of archaeological 

evaluation carried out by or on 
behalf of a person who has 
applied for consent under section 
2 of the Act being works carried 
out : - 

(4) in order to supply the 

Secretary of State with 
information required by 
him for the 
determination of that 
application; 

(ii) under the supervision 

of a person approved 
for that purpose in 
writing by the 

Secretary of State or 
the Commission; and 

(iii) in accordance with a 

written specification 
approved for that 

purpose by the 

Secretary of State or 
the Commission. 

CLASS 8. WORKS CARRIED OUT UNDER CERTAIN AGREEMENTS CONCERNING 

ANCIENT MONUMENTS. 

Permitted works: Works for the maintenance or 

preservation of a scheduled 
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CLASS 9. 
Permitted 



monument or its amenities being 
works executed in accordance with 
the terms of a written agreement 
between the occupier of the 
monument and the Secretary of 
State or the Commission under 
section 17 of the Act. 

WORKS GRANT AIDED UNDER SECTION 24 OF THE ACT 

WO rks: Works for the preservation, 

maintenance or management of a 
scheduled monument being works 
executed in accordance with the 
terms of a written agreement 
under which the Secretary of 
State or the Commission defray, 
or contribute towards, the cost 
pursuant to their powers under 
section 24 of the Act. 
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EXPLANATORY NOTE 

(This note is not part of the Order) 

This Order, which applies to England and Wales, grants scheduled 
monument consent under section 3 of the Ancient Monuments and 
Archaeological Areas Act 1979 for the execution of certain 
classes or descriptions or works. 

The works for which consent is granted comprise: 

certain agricultural, horticultural and forestry works 
of the same kind as those carried out lawfully in the 
same location during -£he previous six years; 

- ' works executed more than 10 metres below ground level 

by the British Coal Corporation or their licensees; 

certain works executed by the British Waterways Board; 

- certain works for the repair or maintenance of 
machinery; 

minimum works urgently necessary to ensure a scheduled 
monument does not constitute a danger to safety or 
health; 

- works executed by the Historic Buildings and Monuments 
Commission for England ("the Commission"); 

certain works of archaeological evaluation carried out 
by or on behalf of an applicant for scheduled monument 
consent ; 

certain works carried out in accordance with 
agreements made between the occupier of an ancient 
monument and the Secretary of State or the Commission 
under section 17 of the Act; and 
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certain works in respect of which the Secretary of 
State or the Commission pay grant under section 24 of 
the Act. 
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